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Ask Questions on Slido 

Please scan this QR Code to access Q&A and 
polling platform for this talk.

Post the questions that you would like to ask.
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and enter #60023



Covid-19 Movement Control Order (“MCO”)

● Pursuant to section 11(2) of the Prevention and Control of 

Infectious Diseases Act 1988 (“PCID”)

● PCID (Measures within the Infected Local Areas) Regulations 2020 

was gazetted on 18.3.2020

● Effective 18.3.2020 to 31.3.2020 and extended to 14.4.2020

● Effect - restrictions on movements except for essential services



Talk Points

● The meaning of Force Majeure and Frustration of Contract

● Parties affected by the current Movement Control Order (“MCO”)

● Time is of the essence. Will time be extended?

● Application in Case Laws



What is Force Majeure?
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Force Majeure & Frustration of Contract in 

SPA● On 18 March 2020, Malaysia’s Movement Control Order (“MCO”) 

came into effect and Malaysian have been told to stay at home to 

flatten the curve for the Covid-19 pandemic.

● The spreading of Covid-19 has inevitably resulted a huge impact 

on people’s lives and businesses.

● In this note, we consider how force majeure provisions in Sale and 

Purchase Agreements and the common law doctrine of 

frustration may be engaged in the context of the Covid-19 

pandemic



What is Force Majeure

● A force majeure event refers to the occurrence of an event or 

circumstance which is outside the reasonable control of a party 

and/or could not have been foreseen at the time the contract was 

entered into, which prevents that party from performing its 

obligations under a contract.

● The English common law has no general concept of force 

majeure, save for the doctrine of frustration, which will be 

addressed further.



Force Majeure Clauses

An effective force majeure clause usually contains 2 main 

components:

● A description on what amounts to a “force majeure event”; and

● The consequences of the occurrence of a force majeure event.



Example of A Force Majeure Clause

1) A description on what amounts to a “force majeure event”

“In the event that the Property or part thereof is prior to the date of 

the delivery of vacant possession, damaged or destroyed by fire, 

lightning, tempest, flood, riot, civil commotion, earthquake, malicious 

act, strike or such other causes not due to the fault of the Vendor (fair 

wear and tear excepted)...



Example of A Force Majeure Clause

2) The consequences of the occurrence of a force majeure event

… the Purchaser shall be entitled to terminate this Agreement by 

notice in writing to the Vendor to that effect and upon such 

termination, the Vendor shall immediately refund to the Purchaser all 

monies paid towards accounts of the Purchase Price within fourteen 

(14) days from the date of such notice of termination failing which 

interest at the rate of eight (8%) per centum per annum on the said 

monies calculated on a daily basis from the expiry of the fourteen (14) 

days, ...



Example of A Force Majeure Clause

… in exchange of the return of all documents provided by the Vendor 

and the original strata title with the Vendor interests therein intact and 

remove all encumbrances and caveats entered by the Purchaser or the 

Purchaser’s Financier at the Purchaser’s cost and redeliver vacant 

possession of the Property, this Agreement shall thereafter become 

null and void and of no further effect save and except for any 

antecedent breach of this Agreement.”



Force Majeure Clauses

● “Force majeure clauses are clauses generally intended to include 

risks beyond the reasonable contract of a party. In essence, it frees 

both parties from liability or obligation when an event such as war, 

riot or act of God such as earthquake takes place” - RHB Capital 

Bhd v Carta Bintang [2012] 10 MLJ 469



Force Majeure Clauses

● Force majeure is not an automatic right and a force majeure clause 

cannot be implied into a contract. 

● Force majeure is only available if the Sale and Purchase Agreement 

or Tenancy Agreement has a clause to provide for it.



Would Covid-19 Trigger the Force Majeure 

Clause?● Depends on the wording of the clause and the facts of the case

● If the wording of the clause covers the current Covid-19 or MCO 

situation, the party who is unable to perform his obligations of the 

contract will not be liable

● The burden of proof will be on the party who is relying on the 

clause to be excused from his obligations of the contract
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What is a “Frustration of Contract”?

● Section 57 (2) of the Contracts Act 1950 explains the doctrine of 

frustration:

● “A contract to do an act which, after the contract is made, 

becomes impossible, or by reason of some event which the 

promisor could not prevent, unlawful, becomes void when the act 

becomes impossible or unlawful.”



What is Frustration of Contract

● The 2 main instances of frustration:

○ Impossible to perform; and

○ Unlawful to perform.

● In both the above instances, the contract is frustrated and 

becomes void.



Elements of Frustration

● 3 elements of frustration from Guan Aik Moh (KL) Sdn Bhd v 

Selangor Properties Bhd [2007] 4 MLJ 201:

○ The event which frustrated the contract - no provision has 

been made in the contract;

○ Not responsible for either party - self-induced frustration is 

ineffective;

○ Event which is said to discharge must be radically different 

from that which was undertaken by the contract.



Test for Frustration

Ramli bin Zakaria & Ors v Government of Malaysia [1982] 2 MLJ 257

“ … frustration occurs whenever the law recognises that without 

default of either party a contractual obligation has become incapable of 

being performed because the circumstances in which performance is 

called for would render it a thing radically different from that which was 

undertaken by the contract”
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Parties Affected during MCO

1. Developers

● Seek Extension of Time

● Prevent LAD / Late delivery 

charges

● Covid-19 & MCO is beyond 

Developers’ control and 

through no fault of Developers

● Fair to apply EOT?



Parties Affected during MCO

2. Purchasers / Purchasers’ Solicitors

● Difficult to get vacant possession

● Unable to stamp Agreements

● Unable to present documents in 

Land Office

● Unable to arrange signing



Parties Affected during MCO

3. Vendors / Vendors’ Solicitors

● Difficult to give vacant possession to purchasers

● Unable to receive Balance Purchase Price

● Unable to arrange signing



Parties Affected during MCO

4. Landlord 5. Tenant

● Unable to collect rental

● Unable to evict tenant

● Unable to pay rental

● To close non-essential 

businesses

● Financial difficulties and 

income loss
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Will Time be Extended?

Bar Council Malaysia Circular No. 084/2020 (merely a guide)

● Depends on the content of the Sale and Purchase Agreement

● In the event there is a force majeure clause that covers 

government action, parties may not be liable

● If there is no such clause, it will be a matter for the contracting 

parties to resolve and/or negotiate
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Force Majeure Clauses

● In Intan Payong Sdn Bhd v Goh Saw Chan Sdn Bhd [2004] 1 LNS 

537, it was held that the burden of proof will be on the party who 

is relying on the clause to be excused from his obligations of the 

contract.

● The case of Muhammad Radhieddeen bin Abdul Khalid v Saujana 

Triangle Sdn Bhd [2017] MLJU 950, the Courts have refused to 

imply force majeure clauses into a contract where the contract is 

silent on the same.



Instances of Frustration

● Inability of Promisor to Obtain License - Ho Weng Leong v Ng Kee 

Chin [1996] 5 MLJ 139

● Grant of an injunction - Standard Chartered Bank v Kuala Lumpur 

Landmark Sdn Bhd [1991] 2 MLJ 251

● Seizure of compulsory acquisition by the Government - Public 

Finance Bhd v Ehwan Bin Saring [1996] 1 MLJ 331



Instances of No Frustration

● There is no frustration where the act becomes difficult to perform - 

Pacific Forest Industries Sdn Bhd v Lin Wen-Chih [2009] 6 MLJ 293

● Self-induced Frustration - BIG Industrial Gas Sdn Bhd v Pan Wijaya 

Property Sdn Bhd and Another Appeal [2018] 3 MLJ 326

● Financial Crisis - Sentul Raya Sdn Bhd v Hariram a/l Jayaram [2008] 

4 MLJ 852

● Shortage of Labour and materials in building contracts - Davis 

Contractor Ltd v Fareham UDC [1959] AC 696



Questions?
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(Monday)

Wills and Administration of Estates Gan Chong Chieh & 
Prisilla Chong

22 April 2020 
(Wednesday)

CIPAA - Whether a successful claimant can issue a 
statutory demand under S.466 of the Companies Act 2016 
against a losing party based on an adjudication decision

Christine Toh & 
Hannah Patrick



Sign Up Now 

Sign up for more MWKA Online Talks at  

https://mahwengkwai.com/talks-signup/    



Complimentary Consultation 

Schedule a complimentary 30 minute 
video-consultation with our lawyers 
by filling up the form at  

https://mahwengkwai.com/schedule-a-meeting/

https://mahwengkwai.com/schedule-a-meeting/


Thank you!

Notice: This presentation does not constitute legal advice and its contents should not 

be relied upon as such. The facts and circumstances of each and every case will differ 

and therefore will require specific legal advice. Feel free to contact us for 

complimentary legal consultation.


